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September 18, 2014 
 
 
 
Mr. Ron Heuer, Chair 
Kewaunee County Board of Supervisors 
810 Lincoln Street 
Kewuanee, WI 54216 
 
RE: Proposed Public Health and Groundwater Protection Ordinance 
 
Chairman Heuer: 
 
We submit this letter in opposition to the proposed Kewaunee County Public Health and 
Groundwater Protection Ordinance (“Ordinance”). While we understand that the County Board 
has an interest in protecting the quality of groundwater in Kewaunee County, the Ordinance is 
not the right tool for the job. Importantly, it is clear that Kewaunee County does not have the 
authority to impose many of the restrictions set forth in the Ordinance, specifically those aspects 
of the Ordinance that would purport to limit land spreading of wastes that are authorized by the 
Wisconsin Department of Natural Resources (“WDNR”) through the Wisconsin Pollution 
Discharge Elimination System (“WPDES”) program. We encourage the County to work with 
WDNR and other state agencies to utilize the references cited in the Ordinance, together with all 
other available research and data, to come up with lawful, reasonable approaches to addressing 
the County’s concerns. 
 
DNR Already Regulates Groundwater Pollution 
 
The Land and Water Conservation Committee was misinformed by Mr. Wallander that through 
the WPDES permitting program, WDNR seeks to protect only surface water and not 
groundwater. That is categorically false and the ordinance drafting process proceeded on a 
false premise. WDNR is designated by the legislature as “the central unit of state government to 
protect, maintain and improve the quality and management of the waters of the state, ground 
and surface, public and private…” See s. 281.11, Wis. Stats. Through this charge, WDNR has 
developed a complicated and comprehensive regulatory framework to monitor and protect 
groundwater quality and quantity. Chapter 283, Wis. Stats., establishes the WPDES permitting 
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program to regulate discharges to all “waters of the state,” which expressly includes both 
surface and groundwater. See sec. 283.01(20), Wis.Stats; s. NR 200.02(20), Wis. Admin. 
Code. 
 
Obtaining a WPDES permit requires an applicant to comply with all laws governing water 
resources that may be impacted. For example, concentrated animal feeding operations are 
required to obtain WPDES permits because WDNR understands that land application of 
manure may lead to discharges of pollutants to either groundwater or surface water. (See Note 
to NR 243.12(1), Wis. Admin. Code.) These permits must achieve compliance with surface 
water and groundwater quality standards contained in many state codes, including Chapter NR 
140, Wis. Admin Code. NR 140 is dedicated exclusively to setting the groundwater quality 
standards that apply to “all facilities, practices and activities which may affect groundwater 
quality and which are regulated” under no less than eleven chapters of the Wisconsin Statutes – 
including the chapter that establishes the WPDES permitting program. Additional regulations 
addressing land application of waste can be found in: 
 

 NR 113: Servicing septic or holding tanks, pumping chambers, grease interceptors, 
seepage beds, seepage pits, seepage trenches, privies or portable restrooms 
 

 NR 214: Land treatment of industrial liquid wastes, by-products and sludges 
 

 NR 518: Landspreading of solid waste 
 

 NR 243: Animal feeding operations 
 

 NR 151: Runoff management 
 

When WDNR authorizes land spreading of wastes through a WPDES permit, it does so based 
on the specific characteristics of the waste being regulated and the specific fields on which the 
waste will be spread. WDNR imposes field-by-field restrictions based on soil characteristics, 
depth to bedrock, proximity to surface water, soil conditions, and proximity to conduits to surface 
waters and groundwater. Through this process WDNR is far better able to impose reasonable 
and necessary restrictions on each WPDES permit-holder than the one-size-fits-all approach 
the County has taken with the Ordinance. Ultimately, groundwater protection relies on 
adherence by all sectors of the economy to the many complicated regulations established by 
WDNR to create a comprehensive program to mitigate waste at its source, regulate how it’s 
applied, and monitor its impact on resources. The County’s approach through this Ordinance is 
duplicative of WDNR’s regulatory reach and inconsistent with portions of this established, 
comprehensive program. 
 
The Ordinance Is Illegal 
 
The state legislature has recognized that WDNR has the duty and the obligation to regulate 
potential discharges to all waters of the state, and has required other authorities to work with 
WDNR if they have a desire to step into this arena. As applied to manure applications, state law 
requires the County to first get the Ordinance approved by either DATCP or WDNR in order to 
regulate the land spreading of animal waste. Wis. Stat. § 92.15. As you are certainly aware, the 
County does not have broad home rule authority. Instead, the County only has the limited 
regulatory authority granted to it by the legislature. In exercising that regulatory authority, the 
County is bound to follow the procedural requirements found in state law. Based on recent news 
articles, it is apparent the County has not taken these legislatively mandated steps.  
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The County could remedy these problems by taking two very simple steps. First, the Ordinance 
should be revised prior to passage to exempt from its reach any WPDES-permitted activity. 
Second, with respect to the animal waste provisions of the Ordinance, the County must obtain 
the approval of either WDNR or DATCP before implementing the Ordinance. 
 
Finally, two additional aspects of the Ordinance exceed the County’s lawful authority and must 
be either revised or removed. First, the provision in section 5(2) that states “[r]efusal to grant 
permission to enter lands affected by this ordinance for purposes of inspection shall be 
considered a violation of this ordinance” is facially in violation of the 4th Amendment protection 
against unreasonable searches and seizures. The County may certainly request access to 
private property for purposes of conducting compliance inspection. The County even has the 
authority to seek a special inspection warrant if a property owner refuses access – as the 
Ordinance provides – but the County has no authority to require every property owner in the 
County to grant permission to County employees to enter land for purposes of inspection in the 
absence of such a warrant. Second, there is no authority under any statute for the County to 
self-select a fee-shifting provision, like that reflected in Section 7(2) of the Ordinance. 
 
In light of these concerns, we therefore urge the County not to pass this illegal ordinance, and to 
work through the state agency charged with groundwater protection in order to further its goals 
for Kewaunee County. 
 
Sincerely, 
 
Laurie Fischer 
Director of Dairy Policy, Dairy Business Association  
 
Nick George 
President, Midwest Food Processors Association  
 
Terry Quam 
Legislative Chairperson, Wisconsin Cattlemen’s Association  
 
John Umhoefer 
Executive Director, Wisconsin Cheese Makers Association  
 
Tammy Vaassen 
Director of Operations, Wisconsin Pork Association   
 
Robert Karls 
Executive Director, Wisconsin Soybean Association  
 
Tamas Houlihan  
Executive Director, Wisconsin Potato & Vegetable Growers Association  
 
 
CC: Kewaunee County Board of Supervisors  
 


